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Fyryomen are wot Punifbable for giving Verdict againft Evidence. The Cafe of Buthel, as 
Reflections on the Ordinary of Newgate’s Sermon at the 
Gloucefterfhire Butcher who was Hanged at Tyburn. 
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reople (F aw afraid none of the Honefteft) 
were Discourfing of your Remarks on the Na- 
gre of Juries and the Duty of Jury-men ; they 
(id you were altogether Miftaken in your No- 
ions, for that the Jury were to bring in Vere 
i according to tne Direction of the Judge, 
and if they did not fo, it was in the Judges | 
Power to Fine and Puontfh them, I thoughe 
nis Was Contrary to Reafon, for at this Rate 
ury-men are usder a Doodle Bondage, they 
sre Bound by their Oarh to -cquit, or find the 
Perfon Guilty, according to Law and Evi- 
fences and yet at the fame five are obliged to 
find according to the Dictate of the Judge, un- 
dera Penaltye This indeed, in my poor Opi- 
rion, feems to be a Contradi@ior, 

Ob. This is not only contrary to Reafon, 
bot repugnant to all Law, Equity ond the Na- 
tue of Tryals by Peeis. Ji the judge be to 
determine the Vercict, there is no occafion of 
Jories, the work is foon done, thers is no need 
ofa Tryal, nor the Fermality of Pleadings by 
Councel, cigher on the Behalf of the Queen, or 
the Subjets The Soveraicn Will of the Prince 
may bz exemplified in the Difcretionary Power 
ofthe Judge: and I never yet met with any Law 
or Statute, either Antient or Modern, that em- 
powered a Jodge to Fine,or other wife to Punifh 
a Jery, for giving Verdi contrary to the Opi- 
non of the Court.{ can make no better Remarks 
oathis Head than by reciting an Adjudged Cafe, 
that of Bufbel, in the 22d of King Charles MI. 2s it 
isteported by Sir John Vaughan, whofe Book was 

ed by the then Lord Chanceilour, the 
Lord Chief Jattice North, and. all the Jadges at 
that time in England, It begins Page 135 and 
Continues to 150, 

Bufbel, and others of a Jury, having at a 
Seflons, Rot found Pen and Afead (two Qua- 
keis) Guilty of a Tre{pafs, Contempt, Unlawful 
Afferb: and Fumuit, whereof they had been 
aied were Fined -o Pound a Man,and Com- 
mitted tii] they fhoutd pay it. Bufhel brings 
bis Habeas Corpus, and upon the return it ap- 
Petted that he wzs Committed : For that con- 
trary to Law,and againft full and clear Evidence 
vpealy given in Court, and againft the Di- 
bad of the Court in matter of Law, they 
Ovpnegeuted the {aid P. and AZ. to the great 
be foCioa of juftice, oc. Which upon So- 
be . Argument was by the Indges refolved to 
r 0 infofficient Caufe of Fining and Commit- 
Witds and they were difcharged and after- 

brought AAions for their Damage. 
this Tage Vaughan has reported the Reafons of 
Udg ment, {ome of them | thal} give youin 
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an? Words of that great Lawyer; and no- 
Sal More clearly difcover the great Powe | 


and their own Confcientes, than what fellows, 
Fol. 140. © One Fault in return is, thet the 
* Jorers are not faid to have acquitted the Per- 
* fons Indiéted, egainft full and manifeft Evi- 
* dence, Corruptly, and knowing the faid Evidence 
* tobe full and marsfelt againft the Perfons Indi- 
Ged. For how maniieft foever the Evidence 
was, if it were not manifeft to them, and that 
they believed it fuch, it was not a Fineable 
Fault, nor deferving Ponifhment ; pon which 
difference the Law of Punifhing Jurors, tor 
falfe Verdicts, Principally depends. 
* Fol. 141. I would know whether any thing 
be more common, than for two Mer, Stu- 
dents, Barrifters, or Judges, todeduce con- 
trary and oppofiteConclufions, ont of the fame 
Cait in Law? And is there any difference, 
that two Men fheuld infer diftin@ Conclu- 
fions from the fame Teftimony? Is any thing 
more known than that the Author, and place 
in that Author, is forceably urged to main- 
tain Contrary Conclufions, and the Decifion 
hard, Which is in the Right? Is any thing 
more frequent in the Controverfies of Reli- 
gion than to prefs the fame Text for oppo- 
fice Tenents ? How then comes it to pafs that 
two Perfons may not apprehend, with reafon 
and honefty, what a Witnefs, or many fay, 
to prove inthe Under ftanding of one plainly 
one thing, but in the apprehenfion of the other, 
clearly the contrary thing?Muft therefore one 
of thefe merit Fine and Imprifonment, becaufe 
he doth that which he cannot etherwife do, 
_ preferving his Oath and Integrity? And this is 
often the Cafe of the Judge and the Jury. 
Fol. 142. * 1 thall conclude therefore, that 
this Return, charging tke Prifoners to have 
acquitted P, and AZ, againft Full and Manifef 
Evidence firft ; and next withont faying, That 
they did know and believe that Evidence to be 
Full and Manifeft againft the Indidted Perfons, 
is no Cavfe of Fine and Imprifonment, [in the 
Margin of that Polio, it is thus Noted, Of this 
Mind were Ten Judges of Eleven, the Chief Ba- 
yon Turner gave no Opinion, becaufe not at the 
Argument} In the fame Folio, he faith, The 
VerdiG ot a Fury, and Evidence of a Witnefs, 
are very different things, inthe Truth and 
Falfhood of them: A Witnefs Swears but to 
what he hath heard or feen generally, or more 
* largely, to what hath fallen under bis Senfes - 
* But a Juryman Swears to what he can infer 
* and conclude from the Teftimony of fuchWit- 
* neffes, by the AG and Force of his Underftan- 
* ding to be the Fad enquired after; which 
* differs nothing in Reajon, tho’ much in the 
* Punifhment, from what a Judge, out of various 
* Cafes confidered by them, infers to be the 
* Law in the Queftion before them. , 
I 


wuniry After Obfervatir,| was this | er and independency of Juries, but on the Law 
Journey to London at a 
. Coffee- houfe,where fome 
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* If the meaning of thefe Words, Finding 
againft the Diredtion of the Court, in matter of 
Law, be, That if the fudge, having heard the 
Evidence given ia Court (for he knows no 
other) fhall tell the Jury, upon this Evi- 
dence, the Lawis for the Plaintiff, or for the 
Defendant, and you are under the Pain of Fine 
and Imprifonment to Find accordingly, and 
the Jury ought of Daty fo to do, then every 
Maa fees that the Jury is but a troublefome 
Delay and of no ufe in determining Right and 
Wrong; and therefore the Tryals by them 
may be better Abolifhed than Continued : 
Which were a ftrange new found Conclu- 
fon after a Tryal fo Celebrated for many 
buadred years. 

* It is true, if the Jury were to have no other 
Evidence for the Fact, but what is depofed in 
Court, the Judge might know their Evidence, 
and the Fa‘t from it, equally as they, and fo 
dire what the Laws were in the Cafe; tho’ 
even then, the Judge and Jury might honeft- 
ly differ in the Refule from the Evidence, as 
well as two Judges may,which often happens ; 
but the Evidence which the Jury have of the 
Fat, is much otherwife than that: For, 

‘1. Being returned of the Victnage where the 
Caufe of Action arifeth, the Law fuppofeth 


“them thence to have fufficient knowledge totry 
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the Matter in Iflue (and fothey mult) tho’ no 
Evidence were given on either fide in Court ; 
but to this Rvidencethe Judgeis a Stranger. 
* 2. They may have Evidence from their 
own Perfonal Knowledge, by which they may 
be aflared, and fometimes are, that which is 
Depofed is abfolutely Falfe, bar to this the 
Judge is a Stranger, and he Knows no more 
of rhe Fact than he bath Learned in Court, 
and perhaps by falfe Depofitions, and confe- 
yently knows nothing. 
3, The Jury may know the Witneffcs to 


© be Stigmatiz’d and Infamous, which may be 
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unknown to the Parties, and confcquently to 
the whole Coart. : 

Fol. 148, ‘ Yo what end is the Jury tobe 
returned ont of the Vicinage,where the Caufe 
arifeth? To what end mult Hundredors be of 
the Jury, whom the Law fuppofeth to. have 
nearer Knowledge of the Fact, than thofe of 
the Vicinage in general ? To what end are 
they challenged fo fcrupuloufly to the Array 
and Poll? To what end muft they have fuch 
a certain Free-hold, and be Probi & Legales 
Homines, ard net of Affisity with the Party 
concerned? To what ead muft they have, in 


many cafes, the view for exacter Information - 


chicfly? To what end muft they undergo 
the Pusifhment of the Wileinous judgment, if 
(after all this) they implicicly give a Verdi@ 
by the DiGtates and Authority of another 

Man.under Pains of Fices and Imprifonment 5 
when Sworn to do it, according to the beft 
of their. Kaowledge ? 

* A Man cannos fee by anothers Eves, nor 
hear by anothers.Ears,no more can a Man con- 
clude or tnfer the taing to berefolved by ano- 
thers Linder{tanding or Reafoning ; and tho’ 
the Verdict be right the Jury give, yet they 
being not aflured it is fo, trom their own Un- 
derftandiag, are forfworn, at leaft in Foro 
Confcientia. } 

Fol. 149- * And it is abfurd to fine a Jury 
for finding againgt their Evidence, when the 














© Judge knows bur part ofits fer the better 

* part of the Evidence may be whoily unknoy, 2 
* and this may happen in mofi Cafes, and often dor, 
fee, Honeft Country-man, from this greac Lawye y 
tle @ Jury need to fear the threats of fuch a g.,, 
Varlet as Robin Stevens, when they are net to be 
awed even by the Judges. But prithee 
News ? 

Country-m. Since you have read us a Law Led), 
which I thank you, I would defire che Favour ofa * 
nity Lecture on the,Subje& of a Sermon I hare 4.05 
you, which is a Funeral Sermon on the Gloucefterp;,, 5 
cher, who was Hang'd ac Tyburn, and Preached » 
Butchers of Clerkenwel by the Ordinary Preacher oj y, 
gate. 

O6f. l can aflure you, Honcft.County-man, the Sip 
that Butcher was all pure Management from the tig 
his Condemnation. Since Her Majefty wasfo juft x 
to Pardon him, ‘twas thought fic ro make him thy 
tyr of a Party, for whom the Gallows has a lop 
Groaned, and te tharend the World was Fobb'd wins 
Dyibg Speech and Ridiculous Prayer, ia which the 
ftice of the Honourable Bettch and the whole Conn j 
Arraigned, and the Repuration of feveral Credihte py 
dences endeavoured to be blemifhied by the bare Sai 
Profligate Ignorant Wretch, who was made the Propo g 
Perfons equally vercuous with himfelf. And tho’ Pay 
rain in his Sermon has placed him among Saints anj 
gels, and has told a wonderful Story of his Repentuy 
yet I. am-Credibly informed, that after his Reprieve yy 
Miferable Wretch was often Drunk, had his Whore yy 
him in Prifon, and abufed his own Wite, 

And Enoch walked with God and be was not; fu Gy 
took him, Isa ftrange fore of a Subject for the Funenalg 
one, who walked aii his Life timein the ways of Sin, a 
cook his laft Joursey to Tyburn. This Sermon is indecdy 
Ridiculous as the reft of Mr. Ordinaries Managemen 
this Affair; it is {ured to rhe Capaciriesgof the Nobles 
ditory of the Bear-Garden.Page 24.He tells us That thisif 
is the Stage (as it were_) only,whereon we are to Mlapik 
2t3e for Eternity. Pray mark the diftinguithing Bat 
Letter therein lies rhe Wit of the Preacher. The $¢i 
tells us We muft Work out our Salvation, but Dottor Lng 
tells us, We mujt Play it out. He’s certainly a merry Py 
fon that ean make a Jeft and Play of the ferious may 
of Eternity. Parfon Slipftocking in the Contempt of thet 
gy, was furely his Size, and by his repeated Prizes aj 
Bear-Gardeo Rhetorick he may in time be diftinguifil 
by the Title of Bifhep of the Bear-Garden, which bin 
added to the ReGory of Newgate may come pretiy we 
Dr. Parkers Comfortable Importance. We fhall have fa 
Lorrain ip a litcle time fet up for a HeGor ef Divisin, 
and like his Prize Fighters, defire a clear Stage ade 
Favour co meet the Knights Errant of the Church. Heba 
Challenged Wilkins and Bradford already, and if kaa 
get no Satisfaftion of chem now, if he can bur find Wm 
and Means to get chem Hang’d for Beok-Piracy, he tha 
knows howto make up his Leffes in their Dying Speeds 
The Honourable Judges of our Courts of Juftice arete 
beft abie to defend themfelves from the Side-Wind le 
fleGions of this Religious Bear-ward, If Evidence anit 
Juftice of che Court be thus traduc’d, the Facobite My 
may in time Indi@ us for fpeaking Treafon againft i 
Majefties Bears. 





Advertifements, 


F Nelands Intereft: Orthe Gentleman and Farmers Friel 
Shewing, x. How Land may be Imprev’d from 205.0 
§ /. and fo to 1004. per Acre per Annum, with great iG 
and for an inconfiderable Charge, 2. How to makeC ae, 
Perry, Cherry, Currant, Geofeberry and Mulberry W 
as Strong and Wholefome as French or Spanifh Wines: 
the Cyder and Wines fo made to be Sold for 2 d. per Qt 
tho” as goed as Wine now Sold for 18d. 3 The Bet 
Quickeft way of Raifing a Nurfery. 4.’ Direstions & 
Brewing the Fineft Malt-Liguors, much Better and Cheam 
than hitherto known : Shewing what Care is to be :ket 
the Choice of Water, Malt, and Hops, and how they ae 
be Mixed,Boyled and Fermented,for making the 


or. Offober Beer, ftrong Ale, Gc. ¢., Inftruftions for Bret » 


ding Horfes much Cheaper, and to a far greater Advani#t 
than beforé known. 6. Of the Husbandry of Bees, 214 t# 
great Benefir thereby. 7. Infruétiuns bor the Profitable 
Ordering of Fith-Ponds, and for Breeding of Fifh. Th 
cond Edition, with Large Additions... Price 1 s. : 
T He Levellezs: A Dialogue between rwo Young Lali 
Concérning Matrimony ,Propofing an A&t for Enfore% 

Marriage, for the Equality ef Matches, and Taxing Sing? 
Perfons. With the Danger of Celibacy to a Natiou. 
Six Pence. 

Both Sold by 7 How, at the Seven-Stars, in Talbot 
in Gree Street. Ba 
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